vd .L^=J — ■ ■■■k !■ '-y iz^^\ 



S y^-- ^ iJ^ ■■^- i - ^-^v ■■ lAfT-J _ :^^J-^-.-V.»T- ^^T^ sv^jTT' .- -^^^^- -v^iiti^^ 



• "^ 7T-fcilr''Yn • ■ .— ^tf'^'**:fa>3-J'^'J-^» Jg;^T^^ ^~''~^ r-.*vi^ ■.^■■■4-^c^«*j- ^-v■fcw^t.■ ^^v^^■^- ^■4±-■^*J<J;^■.. 



tJ--^aJJ -V^jaj^nrt^At^^riTt^nTT^— yrff ^^r^j: ^A«jMrMTv;^v^.r^^ 
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mtHET)NttED STATES DISimCT COURT 
5X)R THE DESmCT OF COLUMBIA 



KMG HNANOAL ADVESORY 
SERVICES OMIIED, 
MALCOLM pimERHELD, and 
MICHAEL MORRISON, 



V, 



DHJCMTCELIX: 



D^endmt. 



^^^^^^mmm 



r 



y- 



avfl Action No. 05-2204 (PLF) 



r MEM0RANDT3M INStlPPORTOF 

DEFENDANT'S MOTTQN TO DlSMiSS 

. — : ; ' 

DefeiidaittMHgence Inc^ by and fl^ 

■ ■ ' ! 

1 ' ■ ^ • j 

the C3oiirt to dismiss tins action on two separate and indepeodrat gcouiids; first, fot forum non \ 



I ■ ! 

CCTn^dTKenj, tecaWseB«madais anava^ dispate I 

afle^ng toife cpmnuttediu Bcrarada in coi^^ 

investieati^ of twelve Bennudian camj>anies; and second^ putsoant to Fedetal Rules of Civil} 

I 
■ ! ^ 

Procedaie l?([bX7) aiidt9(b), forfeuJing to join aaindispeasablepai:^— nasoely, flie Goy«iraiert 
ofB^niuda^ 

This caw sm^iy does not belong in this Couit Hai^ 

! 

acting as of$cial goveiiuaaitllnspectots under conmasdonfioin the Bennndian Minister of 

;■ , ■ '■ . ■.'■.■■ ■ ■' 

Enance. Their Complaint alteges: (a) conHnercjUfi torts (xmrnritted outside the United States -in 

I ■- ■ I 

Bcamuda ai^d tiie CaymanLiUifflds; (b) agamst ncnJGT.S. Residents; (c) relating to an investigati(Mi 

m 

by the BCTnudian govranmcat; (d) of Bennndian conq>anies; (e) invcived in Swiss and Bntish 
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Vilgiiilslands ajfeittdfioap«)ceedit)igs^ (f)hetweettl63ssian,'M 
fitffls; (^ over stock in a Russiaii teleconunuhicatioiis corr^aay* 

Moteover, PlaHitiffsliave cloaScied themselves in &e B^mudian public inlarest, 

* -1 

littenng Ifaeir psyiets wiUiiequiESts for"intenia(ioaal comiQ^' and such, andp^^>emig fhis Cooit 
with peisonal itttawssiODis fromfce Bmuodian Miiiistry of Finance. Yet all tib& wlifle, both 

-« 'I 

Plainti^ asld th? Mlnistty have assiduously talfs^ pains to ensuie that the Government of Betpida 
is not a parfy - flms iieservingfor the Govetomrat a **secondbite at the ?^ple" back in the couits of 
Biomuda, v^iexe this actioa pnopedy belcm^ in the fiist pbce. Tibe Rules of tiiis Couit do no^ 
pemiit fliis; ^IjdntifEs' Con^ldnt should, a^^ 

BACKGROinq) 



Hi f^ I ^i| 111 ■ ■ ■ wl^^m^l^^^^a^^t 



ilie facbiai dlegalic»s coiMtKdin Fljdi^^ 
st^tpott of Bainti&is' fteliniittaiy injtmctioiLiequest cleady establish the comiectioiib^ween i 
B^miidaaiiditssoverdlgtitol^^ ^ 

comiection to this action** 

This kwsdt is teou^by **aBeinM«3ian ^ 
loanaglng dkeotors.** Con^l. \ 1. PJaindff KFMG Biumdal Advisoiy Services, Ltd. ClEMG 
FMl") is a Beanuda ILC with its pnndpal place of business in EiaiultCHi, BeixiAida. GoiiE^l. % 2. 



Its pdzent (xtmieny is a Svinsis coqpocafion. Id. Ihe two individual pl^ilifiEs ace **Britis& sabjeds 

^ I 

resident in Bemxuda," 14* vrflio w^ appointed official Inspect<MS by the Minist^ of Hnance of 
Branuda pursuant to Scc*ion 132(1) of the BernmdaC^^ Coinpl^ 1, 10. 



* in lepeating Hainti^ stateifiettts, Defiwidant does not, of course, concede the apcpracy 
of any fsictual allegation or lipHi conclusions set foc& in the€on^laint or declarations filed by 
FiaintitSs; Ratheri these allegations ai^c assumed true - as they must be ^ for purposes of this 
Motion to Dismiss only. 



Case 1 :05-cv-02204-PLF Document 43 Filed 01/26/2006 Page 3 of 26 



-r 
t 



The tar^ of tJieBamada Gtov^iiiaeat's iaVestigation vrefe W^veiSiMJittitocbBd^^ 
Jntesnatioqal Grov^Rmdlj^ Reccait 

p3:ess i£|iotts Imve placed IPOC at fle apex of a netwodc of shdl companies myolved in laundoting 



I s' ' ' * 




ihe proceed4 of tainted Rmsiaa privatizations and offidal brib^ and cormi 

oSidals, Seebavid QawforcL Glemi R. Sinq>son. and Gcegory L White. (Me Putin AUy 

ImpTkated ^ ProH into Latmdering, Watt Street Journal, Dec. 2, 2005, at A3 (at^hed atTal^ 



AV 



t1^ti£fe' s^jpointmeat as Inspectors of OieBetmiidaOovenmm 



.]xpcxttoi-flie|B«anQdaGove3Mnei3it ' 

/ ' " Conqil.i 10. Hidntifls claim to have 

bem assistejd in^ds taskby the con^aii/s IMted Kingdom affiliate, KFMGIXP l]K; togetlper, 

■ I 

I 

the Beimu<^ coixq>any and fi^ 

and *^x>Gd«c*ed interviews of ^ 

afSliatss'' ^pidsumablY all in Bermuda. See Qangl. % 11 , \ 

tlie Bcimnda Gw^iini^s i^^ 
Lfimster o^I^boaiKXi learned of a dispQteb andLYFimusceOiottp limited Cl/V")ta 

£nti^YJigmIslands-basedcoii^y;in2003,IPCK^saedLVandAl&Gib . 

Vh^ ^la^ds, Zaa±, Switi»dand, and Geneva, Switzerland over ownai^p of shaies in 07SC 
lySi^^(Hi« ^lUis^an mobSb telephone op^atoc. SeeOcanpt ^7-10; Assertions made in ^ose 
foceign legal p£oceeding$ p0oni{^ 



I , I. 

^ Although it was noit attached to Hamti^'Gompte , 

jadicMnojQccofffaasnewsp«^accona^ See. j }. g.. Washington Post v. Robinscgu 935R2icl282, 
291 (p,0. CSr. 1991); Rwanda v. Rwanda Woridng Gfonp. 227 F. Supp.2d 45, 60 (DD.C. 2O02). 

' AiU^a Gxoc$ {^^peais to he another Russian business ccMicem. 




DACTED 



' ■ ■.«^ ."- .^ouu —•'• —^■' ii."i.-.".4.v. 5^".- .•; .- i t."_l ■•^^■^■^- . : _rj i . 



Jl- - -It;, -i^^flfri.^ ?ci--i3CiVA;iia*^::^ i;_iz^J^Lie-.ai^^JiB^:T^.E; jUj^-: — prn^v^..-^ 



■"■^^'"'^^^'^"^^'^''' **=^ '^'^^'^*^^*^"-^''^^^'¥ 'M " I r II"! ■■ i tiiitm 



-';- - ■o-»^W--»..-v.-^^-.^.,^^^^-^ [■ h^*^JI ^ ■!-.-. -p. ■[-.— .j-^..- ^ -^ ■^^ 
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See id. T lO; 



1-^ hn ^^ 



ti. L . ._ -rn^ H 



DeclatadonofMEacolmButteifieldf 5. Notably/tbcceisnoaUegatlonlMiFOCcondiKiteatty 
tfosiness acUvities in the United States, nor that the ccmduct df any United States company, dflzen. 
or lesident was &e sifttject of &e Beonuda Government's investigatliDQ. 

Plaintiff appaisntly first began to have conceros over their aUeged^^ . 



documents ^ My, 2005. Dodng the Zmicli arbitration betwecsi&o Russian 



t iiit>^1 



\ymgfor 



ownership c^f the loobile tdeplione cotioemi LY allegedly submitted papers that included matenal 
fiomPIaintlfEs* 'Internal wod&gpap^." CQmpl.il4. AcconiiiDg to Plaintiffs, in &ewak^' of 
LV's submission, BatntifiQs andKBdG UKLLP made unspedfied efforts to asc^talnhow fbe 

, ' ■ » ! 

* ■ I 

disclosuii&liadbceiimaide. S^id. N(Hie of these efforts atealteged to ImvetaS^ 



United Statbs* 



The only s$i^u:e&t ev^it in the Condplaint cfxmectmg this dispute to &e Vmb&i 



^V^^i^^PV^^— ^^^Hk^'*^ 



States took^Iace on pcbber 18,2005, V^en, Plaintiffs allege, ''a bundle of ps^ecs was delii^sd 

I -.1 

aoonymocdly to die Montvals, New J«:sey ofBce of KPMG kiimadonal's tJS, niembearfuiti, 

I 

KPMGLLP." Compl.I15, 




. _^. i ori^ --r.'^'ij-.^yi^xii-ii^f-.i 



- ■ fcjTi. y:. isiiii^ — L^ tt — -lj ■li-.i^.-TmL,-:^-^ ij 



c; =Aje;j :ci i^'i--TT^^=^-:^^-'-^-'>-----^.-^^:i^^- -.m^:,*^ ^ 



'"'-^^^^n^^'^-^^~*>"*-^-J»'-' 



E.-.fr:^:i?4^Uz:AatjbiZE: 



TVTn-»-TMCJ .^.X. -^^^ j^ MMj^fa-.. 



I n pi I ■imrmnF'wt-wa i 
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ARGOMEaST 

T 

1, TBEG0I^LAINTSH0l}O)6£D]SNfISSE^ 

FOmMmNOmENIENS, j 

FlaiDlif& have ffled fills lawsuit in fte Umted St^ 

, I 

the ailegedliy vnongCiil conduct giving rise to fhe case tookplacc in B^muda; Oi) the Plaintiffs axe 
Bconudiaq and British citi2^is qperatmg under an «^)poi]itinent by the Government of Benntida; 



(iii) tiie hamilhey assett flOTvs ahx&ost entitely to the Beixaudiansovetdgn; 



Civ) Flaiitfi^ readily 



acknowledge that *^enniidahas a sttong int&iest in this matto:,** Us* Reply Mcnt of P & A* in 

i 

Rirfha: Siippoit of Plamtifife' Motio 

Img&y a£pdavit detailmg Beitt^ 

enfoce th^tlaw; aiid (yi) Phmtiffs CQiicede that ^'[tlhere is no coni^llinjg matter of iiitet^ to tiie 



^^0.=v^^v^'■=^^^7J:sliaiJi^:i:.:i;.Lrt?^I^^JJ^^iii^JtiLV■^i2=;==^.:I.■t.^*I?=li^^^JiJ 
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XLS. pM.0 m^cated by the itonients [aUegedly tdsmby I>ef«idan^^ ytem of P & Ain 
Suppcnt of Mot for E;ieco3isi<kxaiion or Modification of flie Couif s Qidei: Unsealiog the Case File 
CMot ForRccdnsiidCTation"), atS. 

Any one of these dicoinstences, staading dolled iriight well be sufficient to lendci: 
PlaMSs* c|K)ice of this fooimimproper imderfiie/orMm non ctmvemns docttme. Colliectlvely» 
these facts c|vi^i«^elmihgly favor dismissaL Aadt unlilae many cases subject to a jbrww non 
comeniens challenge^ hi^:e it cannot ieasotutbly be disputed that Bemmdais an adequate 
aU^inative ^otum in which theBemmdian |dainti£f s may litigate this B^miidian dispute* 

I 

A. 11us^C^iirtBMBro8dDisa:dioutoDJs^^ 
IMd^ the doctrine of ^lion non conVi^AJens^ 

k 

over which it has jinisdictioa whm ti^ 

mote cqnvepraiily heard,*' BPA Intl. M;. v. Kiiigdom of iSwedsgi. 281 F. Svtpp. 2d 73, 84-85 

(DX>.C. 2003^ (dting Gidf Oa Goto, v: Gabert. 330 US. 501 f 194m A district cooifs discretioa 

« 

i * - ■ 

■ ' ■ - - 

to dismiss i^nforimnm a>memens gtoonds is unusually hcoad It is subject to only **Bmited** 
review, an4ittay be reversed ody for a "dear abuse of discretionu*' Wflmariftm y. Federal 
Bemocraitic^ReDubHc of Eftiiopia. 31SP^390- 39^9Ji (D.C Gr. 2003^ (quoting KperAiixaaft 
Go, Y. Revito, 454 VJS. 235, 257 (1981)); TMR Bn<»rp Y T Jd. v. State RopeiivFimd of Ukraine. 



.411 F3d 2£MS, 303 (D.C. Or. 206^ C*We may leveise ft foium nonc(mvecdais ddexminatioii of 



t* ^ • 




f or a ^clear abuse of discretion***^* 
the direshoM inqoixy oa 9, forum non conveniens motioQ "is \^edi.a: ta^cSi is an 

adequate aitemadve forum wh»» die plaintiff nmybiin^ bis cl^^ BPAlht'L 281 P. Supp. 2d 

at 85 (cttii^ Ptpea-AiticrafL 454 U,S. at 2SS a!^). If die Oxutfinds that such afocum exists, it 

ihe^ **shou^d balance the pivate into^ests of fte litigants and the ptiblic intec^t to deteradne 



tj;a-:fcii&;jg. -u^aqgEt^^EitJiiiw nit i n»;j.j«i» » -»m^...K»^.ijp^« m. . u— . j ■ j .-fw t" t^-- •- — y t -ti^t 
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whe&er a motioii to dismiss should be granted. Ihe wei^tcf ei&er&epdvateinterestlactoisor 
ftepubUcinteiestfiWtttts idotse may because for dismissal.'' Id. fdtinigt Golf Oil. 330 \JS, at 508. 
Jaofeon V. Ame ncan Tlhiv. in Cairo. No. 01-5311, 2002 WL 31818236, at *l Cp.C Or. i2002)/ 
and Kper Aiictaft. 454 U.S. at 257)). 

B. llieBennudiaitPIaiiitifi^'CholceofaUidtedS^tesFoTu^ 
fo Xitfjb Deference. 

* 

As an imdai liiatt^, Dcf endaat n^ 

* 

PlaifiSffs' efEcxAs atin^mationalfoiumshoii^g. Plaiatif£5, aU foidgn citizens, simply aie not 

• ■ ■ , 

entitled to flje same level of defcienoe affioB&dUmted States plaintiffs in evaliiating flieir chdce 
- of forum, phd^ tte test eomidatedby ihe Supi^eoie Com in IPipe^ AhmA^ Jcmm plaintiffs wlio 
fQe cases in tiie United Stktes pcesinnptivtly do not <)o so figrconveairace^ bat taSb^ in an attend 
\ toavaSfheipselyesofadYantageoastMtedStae^ 

m 

The Distdct Ctoorfs distinctioa bdween lesi 

and foreign plaintiffs is fuUy jns 

that a pl^nlifi!!s clKUce cvf f(^^ 

sdienliieplaiaatiffhasclKJsen&ehontefot^ 330 US, at 524, 

When &e hoioe forum has b^ncbosen, it is reasonable to assiitne 

ifaat this 6}K3ice is cmv^ 

hov^Ver* thfe assuinpticn is much less 1^^ 

central pu]|k)se of any fommnon c<mveniens in^^^ 

that ttie tdal is c^mveiucnt, a foi^edgn plaintifrs c^^ 
.deference* 

Piper Aiictafi; 454 tT.S. at 255-56: see also BPAlafL 281 R Supp. atSS rWMe aplaiaaffs . 

. - ■ 

choice of fcMranis usually ^v^ a Strang pi^sun^on, this fector cacdes wmh lesst^ei^ wh^ 
flie plaintiff is also a sttangca- to Ihe f cn^iioi." (dting Piper Aimaft. 454 U.S. at 256». Where a 
foreign plaintiff has chc^en to sue in tihe \Mted States, "a plattsible IH^lihood exists 0iat the 

* . • 

selection was made for fdiunHho^iiping leasons, sudi as ihe pero^on Ifaat lituted States courts 
awatdhigher damages than are commonin odi^countdes. Bvm if the U,S. district was nc|t 



: . -^-^ ra.v.:;i.-.;i=c^:^.::^ -.^=^z^>^i^ -.-^^ ^^ :^^.^^,^a^^^.-,:^^.,^.-j=:.^,., ^-^. , . .^^^ . -.- ,^^-^.^,^y,,:!^u^^^,.:,,^,.:.i,^r.-.^«^,gi.^^^^ . 



jrLi *tia*=±wV-mJ1t'r^r^f,+ri-^4^itnamr6--rmin:^jaM^:,<d^.r.^--- Mi t MB f ti '-H^fj f |T|.rt: 



■IM Tfr . ''ngY fc - rTfrt Jt * Tj ^^a^aM-;i"^ j irt a i'hihM ^ I * ^ AtJ r ^f rPHUwwJnvz^i,^ 
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" conveoientfot a foreign plaiitfffi" Ira^om v. United Technolo^es Coro;. 274 VM 65, 71 (2dCar. 
2001) (eft banc). 

■ . ' ' ^ - • . . . ■ 

C Bca^mudaPIialiilylsanAdeqaateAlteni^ 

Tiime is no leason why Piauitiffs could not have commeacedthis action against 
^ Def^dant in Bcxmuday and no doubt iliat Bemmda provides an adequate forum for litigation of 



tifiscase* 



The Court's inqufay into fte adequacy of the altetnative forum oixJinarily **wfll be 



satisfied wfa^ the defendant is ^amei^lc to i»?oocss' in the other jurisdiotioa** H-Padl v. Ceatcal 
Bfflft,^JoE|an.75F.3d668,677(p.aCir.l996). Bis well settfed&at'talfofidgiifonimisoot 

jnadequale ih^ly because it Ihasless favotable substantive law, because ft einploys difiG^e&t : 



* r 



adjudicativei prooedm?es, c^ because of getml allegations of coftv{^on in tiie judidal systemf^' M* 
at 678 internal dtations oniittied). 

i 

Heret th^:e is no questioa that Beainuda is an available alteoiative forum. As 
establishedby the PeclaratioE of DavidR. Eessax^am- the Pi^esident of the Bonmdan Bar 

* ■ ' i 

Assodation and a ex|>erieno5:lix>mmeicial litigatCH: - submitted in support <tf ftis Motion, di^ 

i J * ■■■,■■ ■ * 

. allegations pf die CpmplaMa^^ suffident to support tte exerdse of Ji^^ over 

■ . ■ ■ * ■ ^ 

Defendant ^nd^Beimuda law* SeeEessatamDecL at % 5* Moreov^ each of the diree causes of 
action ass^ited by PlainfifEs is lecognizedund^ Bemuida cbmmonlaw (which d^ves largely 

fromBritishcomnKmlaw\ Sccid, atTf 4-7, StiD further, injuwrtiverdief-bot^ 

. i ■ . 

pOTnanentf is available under Bermudan law. gro id. atf 7, 

Ihdee4 tJnited States courts repeatedly have held that die Courts of Bermuda ace 

adeqtsate for {daintiffs to seek redress See. ^^.. 



8 



\ 



n — K^i'.^ -v-rvd j-z-ix-t^-aoci-oj^A-.^ ■ -.-.f^ .-^ b^m-^v...^. .■.■■■^„-.^.^.j^.. , 



■ f ~- ^m'Kti^ * ^^- — 



fl •■■■■■■■B ^rillBI-— ■■--^■^Tt^-.W^-i-g 
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•RaMY.Bagde; 328 BJEL 3^, 405. (SJ^O^X 2005) (dtiiig evidehceihat "TBeaamdara^^ 
has an mdefMsadait judiciary aind &e judidal pioceduies of ite couits satisfy due pfscess" and 

i ■ 

coaduding (hat Bennuda constituted adequate altoniaiiYe fonimV Keinpe v. Ocean Ddlling & 
ErolomtionCo.. 876 B-2d 1138, 1145^ (Sth Or. 1989) (potmg ffiatBenmda courts penmt^ 
litigation of jfraud claim and afSiming finding tbat Bedntada was adequate foium). 

Bennuda plainly is an available alternative forum in whicb to litigate Ibis dispute* 
Acootdingly, the next step infonmnon comemens analysis is to detennine wKelher the publip and 
private inteifests wd^ in favor of dismissal, 

D* The Public md Ptivate l^erest Factors Fayor DisniissaL 

■ ■ , ■ , ^ 

p 

AlttuM)^ as HamtifGs adnii^ **Baiinidalias a stiODg intdiest in fids natter " H^ 
DtstiictQ£CoIaii]{>ia~ indeed, tiie United States -bas no aj^iediable interest in the a<^<£catioa of 

■ ■ ■ ■ * 

ftas kwsiiit Pis. R^ly Msol of P & A. inFoiQi^ Si]|ipoit of Motion for EqeditedDiscovoy at 

I 

7* Kane of fiie plaintiffs is aUmted States dtizen orieddent ^Almost aU of the witnesses aie 
located in Beimuda and clsewbece ahtoad; BK)S^ 

■^ I 

w 

andit is aU but c^taia ibat B^muda kw s^pbcs entb^^ 

■■,■■■■ * ' ' I 

even at fliis eady stage of Oe litigadoi, Plaintiff alteady bave sutmutted dieirfiist af&davit on 

* * i ■ 

Bemuida law to the Couxt Accoidingly, the public and private int^^est factcs:s to bo ovaluat^ 
under Qie Gulf Oil test favor dismissal. 

I 

1. FUb£c Interest Factors* 

In deteaminirig wheib^ to dismiss for/on^ 

I 

f actofls to cqndder ace the desindHlity of cleamig foteig^ conttoYemes from congested dpcloets, the 

■ I- * 

e^Ct^t of any local intetest inicsolving Ifae contiovet^» and the ease with whicb the present fonim 

" . - • 

vnH be able to afply tiie laws of an aofamifiar judsdicdoa" Atlantic Tele-Netwoik v. Ihtear- 



Ai Ut ^ -;- ^^^'tmmr^^ 






iiaJi^ 



^f^ 



Case 1 :05-cv-02204-PLF Document 43 Filed 01/26/2006 Page 10 of 26 



Ameiicaii-De velobmMitlBafllc 251 F. Siq[fp. 2d 126, 137 pj>.€:^00$). Eachiactoi: 

• ■ - . 

ovarwhelidmgly favors dismissal* 

I 

First, dismissal is jK^r \rfi€i?^ as li&x>, there is **no reason to believe fliat the I 
Distriaof Columbia or its citizens has an inteics^ Croesus 

miIRMasterRmdL.R v- Pedcrative RcpubKc of Brazil 212 P: Supp. M 30, 40 CDD.C 20Q3> 
liifeis case^ as in Croesus EMIR Mfetster Bund "Mone of the evmts in question occuned in the 
I&trictof Ctolumhia. , ** ^^ To the contiaiy, PlaintifEs* Coniplaint depends dmostcntiiely ion 



an exanaination of evCTts taking place in Bermuda - the factual crater of this case - wh^^e 
Flamtifis ^ located^ where idiD^st aU of ^ confid^ilial docume^ were allegedly dlssemhsated, 

■ ■ I 

■k 

and V7fa^G& the entirety of Plaintl^* affiled damages wa:e Jncutted-- parliculaily Ihdr asserted 



*3ri:eparable" haam^ which con^sts solely of Plaintiffs* aibility to con^lete fbsSr duties as 
lospectos imd^B^anuda law* As both flie Suprane Codit and IheD.C CSrcuit have noted, , 

! 

"0]ury duty is aburden that <:wigjit not 

no idation 10 the litigation." Pain..637 P,2dat782: see also Gulf Oil Corp ., 330 US. at 508r09 



(same)* 



5!^con<{» this case wjU depend in largp part, if i^ 



application of Bennuda law. To fhe^dratPIa]nt]£& have standing at an to bring tb^ 
because of thdr appdntmi^t imder tibe B^miida Companies Act of 1981. Evm at fiiis eaii)f stage 
of the case, PUdnti^ have aheady sub^tted a deolarati<m m Bermuda law in an effort to persuade 
file Court to s^ly Boinuda confidentiality pcot6Ctic»is to this case. See Declaration of Itelroy B. 



^ See also Pam v. United Tech. Corp.- 637 F:2d 775. 792 fD.C. Cir; 1980^ (dismissing 
* lawjsuit wbeife **&e most striJdiig feature of this caseis the Jack of any significant contacts l^eca 
fhe evmit m dispute and the forum (diosdi by the plaintiffs in which to litigate the consequdbces of 
that event**); Atlantic Tele-Network, 251 R Supp* 2d at 137 (dismissal onjbtumnon conveniens 
grounds proper because "[t]he District of Columbia has no connection at all with the controvert* 
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Duncan (&6*T>tmmPeclarafion^^ ■ 

vfSa face if this Court elects to retain jimsdiction, (he Duncan Declaratioii sets fcMcQi a lengfhy and 
detailed descHpUou of the contours of BcdBudaaconfidentlaHty law, ^cii goes so far as to qupte 
extefislvelyftomtheBrifidiHooseofLoidsint Seejd. 

at 1 4 (setdi^ forth extensive quotes fiomLoids Thankerton and Mactnillan in a 1932 case 
jtovolving governmental inspecdons)* Indeed, it is to avoid the Court having to wade through 

I 

disquisitions on abstruse issues of foreign law that '"lackof Esoniliarily with the gpv^^aiing 
substantive kw also weistts in favor <f <£iam8sal." Cioesas BMTR Master Itoid . 212 F. Sapp. 2u 
at 40-41 (pjb.C 2003) (g^asmgfanm non amvem&ns motionbecaiose, among c^bsx tfuDgs. " [a]s 
PlaindfEis cotxxde, 1iii& conttovosy will tSstij be governed by Biazitian law,** and thus *%& Couit 
vi^luwe to jCXSQ&idernumeiDCiscoxDplex issues of Bmilianlaw . . ."); seeaJsoLempertv. 
RcpobHc of KaaJdistan. 223 F. Supp. 2d200, 204 (pX).G 2002) Clt appeals tfaatKajakiistan 
woidd indeed be the appropnatefmnn to apply Kazisikhstan law , , ."0* 

Mdi?eover, it aj^pears at this eady stage of the Mgalion&at anumb^ of issues of 
Bermuda law - Plaintiffs* staoding to bring their clatdis as Becmudian Govemmj^hispectors, f<^ 
exaxnple - will be issues of i^t inapresdon under Bermuda law,.furfhei: militating m favor of 
lowing a B^mudiancouttt and not this one, to decide them. See, e.g,. Base Metal Tfaading S A v. 
Russian Alanannm. 253 Fik^p^ 681, 712 (SDJN.Y. 2003) (noting that coutts sdiould '*avoidQ 
d^cult problons in conflict of laws aidtbe s^licadon of fordgn lxyf)\ ATmcoItiG.v.N€HE& 

■ 

AtlantieIns.Co.Ltd„ 6S F JSi^p^ 330, 342 (SD J^,Y. 1999) ("Among the pubUc fectors to be 
ccQsideiedi by a Coutt in evainating a f ocum nm convonens motion [is tfiel . . . intea»st in issues of 
focelgQ law being deddedby fotdgn tribunals'*). 
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7%fr(f,itisvmdisptted&aiBei3im ; 

1 ! 

c^ceivable intescest of the United iStates. As Plaiiitiffs seadily ackaowledge, 'B^modahas a 
stK>ng interest in this matter." Reply Mem. of P & A. in Fte&efSnpiK»rt of Plaintiffs* Mottmf^^ 
ExpeditedDisoavay at 7. At Ihe aiamc time^PlaiiitiflSs oc^^ is no compelling 

matt^of intj^^ to the VS. public irx^licatedby Ihe doctmoes^ [at issue] in ti^ 
case." Mot for RecoBsidetation, at 5. As such, this case squares petfectly vHfh Croesus EMIR 
■ Master Fund, y/idch this CoiM^niissed oafarummn conveni&ts gtouads in the absence of any 
**allegatk)n that ftmdamaital L^ues of American policy are implicated by this lawsuit, or that the 
VSk govOTMuat played atny Jiole in ttee cYi^its at issue/* 212 F. Supp, 2d at 40 (also aotiag that 

. diMmsalv^pix>per because '^[t]he 
C€«masttotfaemagnitiidet)fBraal^ 

poimiiumty {of D.C] is unliMy to have any spedal interest in Unsfitigatioa wh^eas the dti^ns 
' of Swed^have a mxKh mo*e sigmficantmteiJest because the ca§e involves Swedidi TOrp(a:atiods . 
andfte Kingdoiiiof Swieden iitself, and stems ahnostenth^ely from events that occ^in^edin 

- SwedMu'*)' The public inteaEst fectras alone coo^i dismissal of tfai^ case, 

M 

2* PdvateiiiJterest Factors. 

+ 

V y : ■ ' 

Wheiie, ais b^)e, the public factocs decislvdy favor dismissal forJfbrK/n m>n 
ctammenSi fiie^is no need fca: the Couitto analyzetiie pdvatieintexiesfs— the case is piDpedy 
dismissed based solely on tibe pabUo infraest SeeBPAIht'L 28iF. Suftp. 2d at 85 ("The wdght 
of eith^ Utip ^vateintei^est factors or the public mteiest factors alone may be c^tuse for 
disnoissal.") (dting Jackson. 2002 WL 31818^6 at *1); Mntanabara v. lAififaaasa Geamm Airlines. 

* * ■ 

2003 WL 1846083, st*3 (DX>.C. 2003) CUnis, eithorptivate int»»st factois or public interest 
factors <»nixequiie iSsmissaL") (citing Jackson') ). &i any event* the pdvate interests fbi&s: si^pott 
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: ■ • . * ■.■■.■■■ 

dismiss^ of this acdoiL The privaac intgcests t&levM to fhoj^mnTtlm conveiz^^ 



incliK^; 



(1) rdativc case of access to souijobs of proof; (i) avaUaKlity c tf 
cornpulsoiy procesis for attendance of iinwUmgw (3) costs 

of obtaimng attendance of wiling wto 
viewing the pxenuses; (5) oth^ practical pflDoblctns that impact 
effidwcy andcost of a tdal; and (6) enforceability of a jud^eiit if 
one is oUained. 



Mtttan&arav.IjtfaansaG^iianAi^ WL 1846083, at *3 0X>.C. 

American Dtedemg Co. v.Mffler^ 510 ttS. 443. 448 (19941 



2003) (citing 



llie ppndpal pdvate inteiest factc^ 

* I ■ ^ 

access to» Witnesses anddbcuriKpt^ ^Wfaei^&ible^antevid^K^c is located in alten^^ 

! V . ■ 4 

! ■ ■ 

I « ' 

di^mssalfDribnaAiu^n cofn^^ienj is proper. See Atlantic TelenNetwodc 2M F. Si^. 2d at 137 
{dismissal fpc forum noacoav^ens proper because %]iitually all of Ifae xe evant evidence isin 
Guyana.'*); g£AMl ^l P* Supp, 2d at 86 (because Sweden-domidM- wiiesses pj^edoimnated, 
"obtainiag^tnesses* att^danoe ^vin be agnificantly less costly if the Case were heard in Sweden 
laftei: Ihan flie Districif *); 1^ ^Q. OroesusEMTRMastarRind. 212.F. a:^f . 2d at 38-39 (aoSng 
liiat *tt]he c^es will also have to examine documents of the BiaaHaii jgov^mmoit wMdi are 

i . . ■ 

located in BiadL"). 

Because Plaintiff s^ claims arise out of a&egedly wrontgful acts taking place in 
Bcnnuda, access to sources of proof wiU be easiciria^ Most of 

the potenfi^ ^tn^sses will be located in Bamiida. Documraxtacy praof viniQ be scattseasd 
tibioug}]oii^Beniittda» tiielMted Kingdom, Switzedand* andlUisaa. Testimony of offidals of &e 
GovOTunent of Bennuda may well be requiied - indeed, Plaintifife have themselves aheady 
mjected the ISJMstiy of FJnaooe into iMs conttoveisy. 
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«» 



.. Signfficantty,accc*dmgtoliiean^ 
iRltnesses involved in eaarH^ alleged disclosittes of Plaintiffs' confidential documents ate located 
in Bennada, the Biitish Virgin Maids, Switzeriand, and Rus^ M of these witnesses are beyond 

I * > A -I 

the'reach ctf the subpo^a pow^ of this Ck«3^ 

siflJpoeaapow^ of Beraiuda ccwi^ because of thdr mroipocafion in Bcnnuda, **Plo fix the place 
of Gdai at a pomt wheie litigazits canaot compel psaisonal attendance and may be foiced to tiy fheir 
case&oa deposition, is to cceate a condition not sati^^ Slijf 

* 

Oil. 330U-Si at 511: see also Diiha v. Aerinm. Inc.. 340 P. Supp. 2d787. 797 (BD. KBch; 200^) 

i 

("of all the j^vate int^^est factws, the rdative aWlity of ttie foiuins to pompd the attendance of 

i . ■ ' 

significant Uftwipflg witne at tnal oftenis conad^ed the most impcatant factor, because ii^e 
inability to p^^es^t live testimony may xesidt in an unfair tfisd ai^ to the def eodan^^/ 

I 

En^dly, the {^pfic^biUty of f(mga law also in]|K>ses an in^^ 



pefCTdant whenlittgating in tilis Court Wha:e foneigi law is to apply to the case, one of the 
j^yate party mtecests to be consideiiedis the buntenonfhe'parties.of p:^^ting exp^ testhnony 
onfocdgal^w. See QpoesusBMTR Master Ftoid 212 B* Si^qpp- 2d at38-39 (noting that, bec^ise 

case *NviU center anmnd an aMysis rf Brazil 

- testimoay fibmBiazilian law esspem and fsxm menib^s of fho Brazilian govecnmi^t^ most of 

whom «a»li|oely to live in Brazil/*)* On baaance,fliensfOT^ the private inl^?^ 

di^idssal of this lawsuit 



* Atithis laage of the case^ Defendant needmakeno greater showing of what its defense 
will be. See &fedefv,SbecatcmMn.lha. 9SlP:td 1345. 1356astCh:. 1992Kre!cctmg rule that 
defCTdant affirmatively deimonsttate, by alfidavit, the unavailability of a foteigp witness and the 
significance of the witness's itestimony: to do so Vodd tend to inflict an iispossible burden cm 
def JMdants who are seekmg dSsmissal for the very reason that th^y cannot coinpel evidence^ 
including ^ evidence necessaiy to argue for dismissal** (citations onutte<Q)* 
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XL mE.mimJkD!n:M!immr>m^ 

FAILtJRETO JOIN THE GOVEaM^MENT OF BEBMBDA, AN INDISPENSABLE 
PARTY. 

I 

- _ F 

' ' ' - 

Plaintifis'CJomplaintdsomustbedislmssedforas^ ; 

■ ■'•'■ i ■ ■ ■ 

Plfflnti^havfeMed to join &eGovwiimentofBfflm«daj an indispensable patty undecRule 19 ^f 

the Bedeial Rules of Qvil Ptdcednie. 

Haintiffs come to fttts C3outt as Bemada-based offiiaaa Ins^ 

I .' ■ ■ 

conmdssioQ fixan (he BecQSidian Maxdstear of FiDaiice» aad seek to vindicate ciwms of li^t 

■ ■ . \\ 

I 

■ . ■ ' , !■' 

aUegedlyaQ^iiigbyvitti^oftiie&btBQmisffioii^ Indeed, flieGoveiiimait of Barauda has tafaeii 
&e exttaoidiiiaiy step of writing to ftis Q>urt to "sapji^ 

i 

L*s Statutory 




avaUable x^ipedies*' for *^ calculated iitoraptto attackfhe integdty 

■ - I 

process." S^MoL.ForReotMisidetafioo,atE!dubitl,page 1 Ofeveniber2[I/2005 Letter from 

" ■ i-, • ." ■ • ' ■ ' 

I)(»dd A. Scott,Bednudiaa|%iaiicaal Seai^^ 

* ■ 

I 

Yet remadsably, ia ^ite of fee gravity of tins supposed "attw^^ ^ 



Bcsmxida is not a party to this case ~ in f act, li» Gov^nmea* h^ 

I 

GovemmMt of B«3OTda is n<)t vriDing 10 be involved or JK)in^ 

. i ■ 

I- ' 

■-.proceedings in fi» US Court." M.al2* Plaintifeaie,inoQjCTWoids,astaIfanghorseforae 
Obvemment of Bermuda, tiie real stalidiolder in this m^ter, which has care^y distaoced itself 
from these proceedings, presumably so that it will notbe boondby (heir outcome. Rule 19 docs 
not pennitfeejudidal waste andprejudice that comefixMnsttcSi efforts to ^^Beer"tsTObitqsat 

1 > i V 

* . * : 

flidaj^le" 

-■ I 

A court considering a motion to dlsnnss for failure to join ah mdispensable party 
poisoant to Rule 19 must make a three-step inquiry: (1) whetijer the absent party is neccssaiy to 
the Mgadon; (2) if so, whether the abs^t party can be joined in flie litiiga^m; and (3) if jo^ndearis 
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ifl 
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of Indians of <he KickapooReservatton in Kansas v. BabMtt 43 F^d 1491, 1494 0.0, Or. 1995). 

! 

**rhe rule calls for a pragmatic dedsion Mdsed on practical coosideaJations in fiie context of 
parecdarMgatioa.'' H, at 1495. He!B,tba»canbebutonepc^a4ci3esidt:tiieGovaiin»Ht;of 
BanmBda is a necessary par^ to tins case, bat one feat has tefo^ed to be joined, and cannotbe 
foecedto. Bx>cee<fiog in diis Court yrithoat the Govemmentwoiild produce an inadequate 
judgment liiat could not conclusively seUle ttie lights and dUigatioiis c^ tte 
(while stai fordng feis Court to opine on statutory matters affecting the Bennndian sovojeign), aid 
wotild exposeDefoidantto celitigalion of issues deddedby feis Court and,tiins, feeposability of 
inconsistent judgments. In egwty and good ctMisdeoce^feis action cauoot proceed. 
A. 1%eGove)nbmmtofB«aniidaisaNec«K»ii7Fm4yund^ 

* ■ 

Rule 19(a) of iJie Ptedend Rides of a va Ek^^ 

party is necess^ to the HtigajEioa if 

the [party] cblms ail inteiest itlalkg to the subject of the action and 
.is so situated that the disposition of flie acti^ 
ab^eiM^inay (i) as a practical matter iir^^ 
ahility to pix>tect that intet^ 

. patties subjed to a substantial risk of iucuaing double^ multiple, or 
ojfaciOTse inconsistent obligations by reason of the fi?atty^s] claimed 
interest 



id, H^e,fliegov^ 



*^inii *^ti 



<^Bennuda is plsunly a necessary par^. 



1. llieG0TenunenftofBc3imidaPossesiseiSaL^alBite^ 

* * . ■ 

As an JnitM matter, v^e Balntiffs careMy eo^vor to charact^i^ 

* * ■ _ 

at st^ in this litigatton as fee lnt»»st$ of KPMG FAS and two of its partners, they cannot 

* 

camouflage the very real le^ interest of ttie Govemm^trf Bermuda in tins case* Plamtiffe 
purport to act as statutcrily-appdnted laspectors of the Government of Bermuda operating under 
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ccaxomion ffomMBdnboeadian sovexQigii, Ccsi^l. ^2, 10, andcldrnto^eekthear extntoc^ii^ 
lelief In defense of Hie Beamdian public ini^sst, Mot Fear fixsconddaaidoa at 6. To ftus aid, Ha&y 
inyakb pdndiples of "mtecoatiQaal comity** in favor of the GovefbiDent of Beconida, id. at 8 . 
Plmntifiis haVeakeacly notified dus CourtdiatftieBeimiQdiani^stef of Finance '^tal^ 
.interest'' In^s mattear andmay opine on the case's '*a)h andimiiattaQceiii fiie statatoty scheme." 
Letta: ficom Roberta Koss to fiie Honorable Paul L. Fiiedman (Nov. 1% 2005 ). indeed, as noted 

' ear]ieir,flie Government of Becmada, Oiiough &e Mlmstiy of Emance, has taken die extca<ndin^ 
step of wnUng diiecfly to iMs Court to '^uppartQ die Inspectdis in didr effcuts to seek ifl availiable 
ielDQedira*' fck **a calculated attempt to attack the integrity 6f Baxriuda's statutcny pcooesses." lylbt 
R)r KecoQsideEsti(m atEbcMittt 1, page 1 Cb7ovend)w21, 2^ 

■ BetmiidiaalSnaiKMSeciete^^^ 



dispute that tbe Govi^imi^t of Betamda possesses a yery leal legal iat^:cst that wiH be affect^ 
by the outcqms of flas case* 

Indeed two cases dted in Flaint^^ 
despite Plaintifife' effcHts to confect a lawsuit in vMch they claim to hold tibe judidaUy- 
e^CHTceableiights of omfideDJtiaUty under the B^muda Conipanies Act, it is hdt Haint^ but Ibe 
GoveomientdfBetaHidallisApossessesi&eiedlegalintetestjalMsc^e. In Hearts of Oak 
Assmance Co.. Ltd v. Attcaaev-Geiietal [1932] App. Cas. 3^ tibe chirf aUdu»ity cited by Mr. 
Duncan, it is notewodhy that the atgument for coufidentiafity of Inspectots^ repcsts was not 
assbtfed by flie Ihqiectors, tvhowere not even parties to the case. Rather, the aignmeat was inade, 
as IxsA. K^miUan n<^ed, hy '*ttie Attorney GemaaU who s^peais in the public intecesL" R at 
400. Sinslady, in In le an Inquitv into Wxax Gronp Newspapers pic (2000] Oi. 194, a second 
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case died by Mr. Duncaa^ th&Sectetaiy of Sfatte?^ "applied to be j<aned as a^aii^ ," ana was 
peonitted to do so. Idat!^. 

FmallY.Defeadaat notes fliatin Soden v. Bums. 1 WJLR. 1512 (1996), alcading 
ies Act conQdentiaUty case lOiatis ctuiously absent fioiuMr. Duncan's DeclaMon, the 



lllitt>itt 



eoittt noted that **transcaipts of evidence ^vea to inspectois belong to thejU-K,] dcpartmenf ' of 

Hade and Eddusby, which apptrintedthe Inspectocs* not to the bispectors ihemiehes. Id- a* 1528. 

Itojs, to the esctent that courts lime decided the issTO^ 

possesses both the c^dentiaBty^dpr^^ Bi contrast, flie 

Inspectois aiid thdr fiiin, \*o ace ifa^ 

legaHy protected int^fest ^oEl 

2. Atecnt Joindor of the govmnnatt of Bermuda, Defemt faat WiflB^ 
Sobject to a Substantial Risk of Diiplicatite Litf^on ana mcoosKteai 
L^^ ObH^tLons. 

in the dbsejK» of the Ctov^miij^ ^ 

faces an 6b\i0QS lisk of incuning inccH^stent legal obUgatioosby virtue of lat&.litl^ation wim me 

Government of Betmnda. .<teft nw^nfiJllin ois: Inc. v. Meade. 186 F.3d435, 441 (4th Or. 1999) 

+ 

. (noting ^"bi^ Hfeeljhood of incongcuous results**; "(he increased potential for inconsistent 
judgmi^its is ^nnds f« fhiding a non-joined^ 



* Undqrfho tMfed Kingto-Cton^*^^ 
the Secrctoiy of State is xe^ns^^ 

a{>pomtiiig pow^ of the Mhustcr of Finance in this case undet fiie Beiixbda Companies Act g^ 
ReanInatdivintoMiiiorGtot^Newspapersplc> r2000lQL IM^^ 

State appointed Inspectors*')* 

■^ HaintififebeUeYe&atthisistheodycasconpoi^ 
and the impectors actually own that whidj they claim was stolqi from ifaem* The case obviously 
does not support their position* Thus, it appears, foe example; feat Plaintiffs have asserted claims 
for the conversion of someone else*s property. 

■JO 
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Ilie GbyamifiMjt of Bejfiiadais iiDt a p^ 
&<ste fhns is asutxstanM siiskfliat evenif Defendaiit prevaflsin Ms case, it will be foccedto 
lelifigafie the v^sansa issues in a subset B^mudais. 

obvicfljsly a sovemga esntiflcd to sovereign imnuiiutyj as such, iheie is gcave douU that the 

+ 

GoveouiK^ wiU be bocmdby the issuits of tius acfioa if it ^^ 

wh^ieitluisMeqjiuvocaUyiefuisedtopaitidpatein&ecase. Afoie^^soveielgawillnotbe 
found to 1iay0 waivedits immutu^ indess it has cleady and uiiamUguously done so " WoiJd'Wide 
Mineaals. LhL v- RBp nhlic nf TTnwHistan. 1^ F3d 1154, 1162 (P.C Or. 20Q2) See also 
. Madtfans Inf 1 Nomiiiees BstaWishmftnt v. ReawibTic of Gaifflsa. 693 R2d 1094, 1100 ii.lO<p.G. 
. CSr. 1982) (boldmg diat u&dei: tihe FSIA, Cchi^sss cfxAem^^iatoi waivers of a "sj^a&c aad explidt 
. nalnre'n: A qiiamar S. A . v. rfel Monte Btesh PlodnceNA. liic.. 179 F3d 1279, 1292 (lllh Or. 
1999) ("An Express waiver uadea: section 1605(aXl) must gwfe a clear, coii^lete^ unamWgaous, 

■ ■ ■ ■ ■ * 

.and iimnistakable maoifest^oa of fiie sovondgn's intent to waive its imtminily ." (intend 
qUotati[(»imaik5 0imtte^).! Indeed, Defeadantnote£tbiatev6bif1hepj:^mtHdiitif& were 



Iftl^JllWII 



to be acting [as instnunmtalittes of the GovenuBciit of BCTnada^ enforcing this 0>ii£f s jndg 
against fhc ^vec^gn itself would be hi£^y ptoblematic. S^ e^ McKesson C orp. v. IsJamo 
ReoubKc of ban, 52P.3d346. 351 (D.CGir. 1995) (baseline prfcsun^on in Foneiga Sover^ 
Immunities j Act matteiis is fhaHgovetnniait insttuni^talitiies andihe soY^:dgia itself operate 
independei^y). 



* 28US.Cv§1605pix>vidcsfOTexceptionstoth^ 
state has wmedjimnumty, (2) the state has engaged in p<amni^dal activity, (3) propenQr taken in 
-rtolatiOTi of intematicmal law is at issue» (4) real property in IheXJniled States acqifiied by 
succession jar gift is at issue, (5) f<M»ign offidals have committed spcdfic categories of torts inside 
the United States. (6) the parties imve a^eed to U,S, ^ 
liens. None of these e?iteptions£^ply to this case, 
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Thfe Govairaoit of Beimuda, a "necessMy pai:^»" wffl 
tioiHidby &e judgment of this Cowt unless it is joined as a party: to tius case; because of ftis, it 

r 

mast be joined SeePavis v. United States. 343 R3dI282, U92 (lOfli Or. 20CB) (ri&k of 

inconsistent legal obligations ptescnt where absentee **would ud be bonndby fee jiidgmeat in flus 

* * 

' - ■ "... 

case and couM initiale MgadonagaitLStDef^^ 

B» JoinderlsMea^le: ThoGoV^iimmtofBennudalsaSov^dgaw^ 
Reused to Be Joined* 

Once a couit has deteomned diat a p«ffty IS '^ecessaiy" md^ 1b^ 



iuKnle 19Ca). tfie secondstep in Bide 19 disooissal analysis is to deteomne "whe&ca: ft» absent 
partycanbejoinedindielitlg^on.*' Kickapoo Triha 43 B.3d at 1494: see ateo Rd R. Civ. P. 
19Ca) Clf tbe [necessaty] peisotihas not bem so joined, the court iJuffl otddr that the pecSOnbe 
made a party^, Hmc, however, the CJourt dbvionsly cannot ^caxfef the Government of Bermuda 
to join this actioiu Ttie Govraranent of Beijidudais a foij&ign soveraign an4,thws, is entitled to 
sov!M3ei^inm«m(y;itnmyi]iotbeinvolu^ See Eicksa poo Ttibe, 43 



F3d at 1495-^ (pai^ wife soveceign immunily cann^ 



abrogation)* 



The GovemnseM of Bemmda cannot be CH:derad to join fius lawsuit, nor has it 



espiessed a wiUingGess to be jdned voluntadly; to Ihe contcaty, as noted above, at the time it 
soii^ to intejxsede by l^ter on Ihe Plaintiffs* bdialf, the Qov^mnent estpressly told this Ciourt 
**the Government of Bennocla is not willing to be involved or joined in any direct way wifii the 



proceedings in the US.Gpurt,** MotforReconsiderafionatExlubitl^pageZ* As such, the 
Govexomeiit is a necessaiy paity, but not oao that wlU be volimtadly oc involuntaiily joined 
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C 11^ AcfiojiMay not Proceed ia "Eqpii^ a^d Good Consdettce*' Wiflioat 
Joinder of tiie GoTetvunent of Bermuda. 

Oace a court bas coacluded (hat a party is neoe^ary to d^^ 

19(a) but cannot be odeied to join, the fin^d step in 4i& Rule 19 dismissal analysis is to cbtemane 

'H^ether the lawsnit can nevertheless proceed *ineqmty andgoodconscience.'*' /KJckapooTiibe. 

43 F.3dat 1494. Rule i9(b) of die Federal Rules of Qvilltocedare provides gtodaiceforlhe 

I -< ' 

* ' . ■■ 

coua^s dedsioa on ihis point 

The fectois to be considered by fee C3o^ 

extent a judgment cendeied in the person's ab^ncem^t be 

pi^udidal to ifae person or Ihose aheady patties; second 

to which, by pcotective provisions in the jnds^nen^ by tte shaping 

of i?elief /or o&^ ideasures^ the prejudice can be lessened or 

avdded; Ihkd, whether a judgti^nt i©nd«^ 

will be adecpate; f ourfii, whefliKr the plamtiff will have an adequate 

]iieirte<fy if the i3U?tion is dismissed f 01^ 



Id 



While, as discussedbelow, apiopeirbaiandng of the four Rule 19(b) factocs 



xequhes dismissal of this case for failia]e to jm an ihdisp^isable patty, tiie Court need not gp so 

far; the hivolvem^ of B^miida - a necessary, absMtsovi^gn that refuses to be joined- i$ iteelf 

enoQ^ to end the matt^ and mandate dismissal lheD*C.C&cmthas held that, ixi such cases^ 

' district court's inquhy is **circums<aibe4" c^ 

[w]bae Bule 19(b) sets forfli four non<xcltfa ve factcjts f or the 
courts to coddder *« /this court has observed that ^1^^ 
roomfor balandng of other feKtois' srt out in R^ 
neoessaiy parity undfiarRMe 19(a) is iinmune firo 

imraunily nmy be viewed as one of those intfiaieste *^^^ 
themselves " 

KiclapooTribe. 43 F.3d at 1496-97 Onteanal quotes omitted). See also Fluent v. Salamanca 

Indian Lease Auth.. 928 F.2d 542, 548 (^ Or. 1991) (same; notes die *^acam0cm£ inopottance 

accoided the doctrine of sovraDeig&'immunitjr under Mule 19" f afltetatioa in odginal^V. Davis. 343 
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F3d at 1293 (sovetragaimmioDity of afceempaity a "coix^eling" ifitetest favoimg asmissal); 
EntCTprise Mgmt ConsMtante. Inc. y. United IStates. 883 FM 890, 894 (lOth Of. 1989) (same); 
"Wiehita and Affiliated IMbes of Oklahoma v. Hbdel. 788 R2d 76S» 777 n,i3 03X^ CSr, 1986) 
(notingxule)^ Because of ftis, fee €5omt thus need go no fiiither to condude that dismissal is 
waoanted. However^ in the evem that this Court elects to coiidupt a full analysis of the Rule 19(b) 

. + 

' factcas, tiiose factors also all favor dismissal heis/ 

Firaft andinostin^oi1ant,Defendant woddbe subjectto substantia ra^ 
pCBJudice if ^t wei» forced to litigate this case agamst Plaintiffe and then, if Defen^tpsvailed, to 
face flie pwspedt of tditigating the veiy san» issues aga^ 

* ■ . • 

coimmsaoi^dPIainlif& as lospectots. See Davis. 343 F^d at 1292 (upholding dismissal wfaeie 
absentee *ViouIdn<)tbeb6undby the judgmout in this case andoould initiate litigation agamst 



Defendapts'^i TeamstetsLocalUnionNo. 171 v. Keal Drivewav Co.. 173 E3d 915, 918-19 (4fli 
CSr. 19S9) (pexmit&ig suit to continue without unjoluisdpaity could subject joined j^ai:^ to 



^doable-bind? of incoiisistentfudpmeiitst: Sdilainbeacgerlndustnes v. National Sncetv Coro.« 36 
F3d 1274, 1286-87 (4^1 CSr, 1994) (holding patties were mdispensable where potrartial existed for 
different intnpt^ati^oos of law or ^B^srmtfindmgs of factin subsequent titigatiod; p^ "will be 
VDsSM to use {a] findmg piechmvely" in subsequoit action against one who *Vas not a party to 
&e first case**); ^ SienaQtibv.Leatheirs. 754 F.2d952 (UtiiiGSr. 1985) (tiansfemng action 
whei» joinder of state tinder Rule 19 wib '^roblCToatic'* -"the possibiBty of inccomstait 
. a^Q^caticins [wis] the hey to this case"). There axenopcotective p»visiflos that tiie CJourtmay 
Older to ptevent dds {%ejudi<%. 

5ecoii4 a judgmovtb this action wi&out tbepa^ 

* 

Bomuda laay, m facti also ptejuKlice the Ciovemmait, which would suffer die pacfical effects of 
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smaiftrersfe judgQS^ateveftif ttieGo^^^ as asoveiagiiitecMcallybauiidby it and 

coifld ssek to iditigate flie iriattMr. The SojaBine Ooittt long agdie&sed to pennit lawsuits to 
proceed aadq: such ciiciiinstances. See CaJifomia v. SoufliCTa Patiific Co.. 157 U.S. 229, 257 
(1895) (dismissmg origjaud jiarisdiction action with effects on soyerdgn, noting flxat **it does not 

*■ ■ . ■ 

comport with tbe gravity andflnality which should characterisje such an adjudicati<Mi to piocecdin 
the abfl^co of psirfles whose ri^ts would be in effect detenninedi even flipu^ they m^t not be 
technicaUy bound in subsequent litigation in some other tribunal"); gf* Kickapoo TMbe. 43 K3d at 
1495 CEtule 19 calk fdf a pragmatic .dec^cmb^^ Agahu these ate 

no pxDtectiYe pmvi^QQS fhs^ could pX3&veut Ihi^ 

third, any judgnrait raidaced by flus CJourt m tiie absence of the Government of 
B^Emndawpgld be '^aadeqiiate,"f<M: any holding of t^ 
GoveinmeatmanalteiiiatLv&ifocam. AsfheT^idiC^uithasp(»ntiedoiit,die'*adequacy"fa^ 




of Ihe dlspcitB*8 tssxHxs&xT - tbat is, "^ ^blic stake in ' 
settBng disputes by ^ndioles, whenevec posable." Davis. 343 R3d at 1293. 

* 

Wh^, as in 1^ case, **a judgment xokdeDed in {a pa!ty*s] abs«k«c^ 



to ffit&er Mgadoa andpossMe incoasisteitf jodgmeatsL t]hat judgtmait . . . Would be inadequate." 
Id.; see8asoNatitHMUrionFitefos.Ck).v.iateAidofSonthCaK>]^^ 210F.3d246, 253 
(4tti Gx. 2000) (noting "fhe pubHc isbstssHi in avoiding piecemsal and in^deoLt litigation'* 
(Citation obiitte<Q); Weisbecg v. United States. 631 F.2d 824, 830 Q>XX Or. 1980) (tding paity 
indispoisable doe to needles potential for duplicative litigadon in event of paity's ab^sice). la 

m * 

particular^ if an affected soYia:elgn has not consented to be bound, theceby leaving opra flic 
posdbilt^ of latar litigation, courts do not hesitate to dismks. ^g, e^g^ Arizona v. Calif otma, M 



U.S. 558, 57i>72 (1936) (declining to entertain action bc^een states \^eie the United States dki 
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iiotcoiisenttobestt^aiid**becaase of the absoiceof theUintedStetes, [fte judgroentl coddhave 
no fiflaKty''^: Texas y. New Meacica 352 U^. 991, 991 (1957) (per curiam) (adopting Specaal 

Master's lecqnmeod^on and dismffid^ 
. inaspensabfe party*^: Keweenaw Bay TnHiftfi nftnantmitv v. MicBigaa 11 R3d 1341, 1347 (6lfa 
car. 1993) (aSSmimg dismissal of acfion whei» Indian tribes poised sovereign immunity and 
ttos wed& **iiei?essaty parties that cannot be made parties to the action*'). Disniissal is smulady 

appix>pxiate heie. 

Fwrtft, as diaWissed above \w1hi!espectto)br«mii^^ 
have an ad^piteff»tnninBa3m]dai& wbicli to sedkitbi^frane^-piesimiably afocomin wIM 
tibGoveism^tofBeimudiiviUbekssieltut^ WheDeapJainliff has failed to 

I * 

join a nece^saiy paity, the araHabiliQr of an altemaftve fotuinwea^ heavily m favor of disnassd. 
- See Kanefco Shoti. Ltd. v. KatsutaEnte:^ Inc„ No. 95-35368, 1996 WL 422879. at *2 (9th Or. 

i ^ - .J, 

-My 29, 1996) (uopublMied (disposition).' 

Thus, evaif MscoortocHiadeK theEide 19(b) fe^ 

+ 

need not do so \^ete the analy^ is "dioumscribedr' because an abs^tf 

+ 

paily-^ thelrefusalbf the Go^remmeat of Beamu^ 

case. ^^6 ^GovemmBat'sIi^pectms may complean that this wiU derive ^mo 

a United States comt, &ey have only their master to bbme. .<iftft/n^atir« v- Be»~ 711 FJ2d 161, 20O 



* Hoiseov^, wiale Plaintiff plamly possesses an adequate abematiYe foroniin which it 
may litigate its dispute, even if it did not, an alteraaOve forum is not essential f<x dismissal undo: 
Rule 19; as the Ctourt of Appeals has noted, "[wihile a court should be extra caotioiis m dismisraig 
acase for nonjdbader where the plaintiff will not have an adequate remedy elsewhere, it is also 
inqwitant to realize diat *[tjhis does not mean that an action shjouldproceed Mely because the 
plaintiff oih^wise would ait have an adequate remedy, as ttis woddbe a misconsttuction of the 
role and vrould CGnteaveoethe established doctrine of mdispensabifity."' Wichita. 788 F.2d at 777 
(quoting 3A Moore*sIfedeial Practice 119.07-2[43, at 19-153 (1984)), 
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J r 



(PJC CSr. 1983) (eo banc) fAaiiiidispensable twtrty's lefiisaLf o jdii, whcin requested, is peitinent 
to the issue of maiiitdiung the action" (quoting Benjaniin Kaplan, CmHmang WotIc of^ GvU 
Comnatiee: 1966 Amendments of nteFedendSmles ofOmlProfxiure (I), 81 Harv.L. Rev. 356, 



366 (1967)). 



f . njyuaif . H .st w Aa. T i^ 



CONCLD^ON 



B>rtiiefoiegoii3S3%asons,De^danti»$pectMy reijueste flat (he Complaint he 



disrmssed in its entiieQr. 
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